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in large measure, though not wholly, confined to the
province of Private Law, that is, the law which gov-
erns the ordinary private transactions of men with
each other. It is the law for which the Roman word
jus is the best expression. And it is well to keep
constantly in mind that this law, being tantamount
to the customs enforced by society, is an existing fact,
or body of facts, and that the courts do not make it,
or pretend to make it, but to find and ascertain it,
acting upon the true assumption that it already
exists.

Before passing from the evidences which show that
in all stages of social progress the private law is iden-
tical with custom, I must call attention to a striking
feature observable in the condition of a subject
nation which has been conquered by another posses-
sing a different law. It may be the desire of the
conquering nation to supplant the law of the people
which it has subdued by the introduction of its own,
and yet no instance can be found in which this has
been done. The Romans did not abrogate the exist-
ing law of the numerous nations over whom they
imposed their political dominion. The Western
Barbarians did not uproot the law they found pre-
vailing in, the Roman provinces which fell under
their sway. The German conquerors of England
did, indeed, nearly destroy the ancient laws of the
Britons, but not until they had as nearly extermin-
ated the Britons themselves. The United States
adopted and enforced in their various conquests in
Mexico, Porto Rico, and the Philippine Islands, the
laws and customs of the native peoples. An excep-